A Series of Lectures by Adv. A.P. JOUBERT SC
on
“TRANSNATIONAL COMMERCIAL PRACTICE”

A Personal Perspective of a practising South African Advocate and Professor

having spent a life at law.

The set of lectures will, broadly speaking, cover the fields set out herein. The principles
dealt with will be illustrated with examples, many of them culled from Joubert's own
experience as an advocate. Hopefully, at least some of the topics will give rise to healthy
debate amongst the students.

[1]

Development of law in Western Civilization and the spread thereof
throughout the world.

A perspective will be given on practising law in various parts of the world. The
purpose of this first set of lectures is to impress upon students that they should not
harbour exaggerated fears of the “foreignness” of the law of other countries, mostly
due to so much commonality in the roots of their sources of law and to
contextualize the differences amongst various legal systems.

To this end an understanding of the development of law in modern Western
civilization is an imperative. Consequently, an overview will be given of the
historical development of Roman law and it's acceptance in what we now know as
the civil law systems of Europe. The development of Roman law will be traced
from its origins in the Republic, its development during the time of the emperors,
culminating in the Corpus luris Civilis, the loss and rediscovery thereof by Irnerius
in Bologna in 1100, the contributions of the Glossatores, Commentatores,
Ultramontani and reception of Roman law into the law of Holland, France,
Germany, Spain and elsewhere in Europe. An analysis will be given of the
codifications in France and Germany; the influence of the French and German
codes in South America, the Far East and elsewhere; mostly due to the obvious
advantage of easy accessibility of a codified system of law.

An overview will be given of the spread of Roman Law influence in England,
especiaily through the Universities of Oxford and Cambridge and the development
of English common law. The contribution of English statutory law and
international commercial practice during the time of her great imperialism will be
discussed. English law and its accusatorial procedure and rules of evidence, in
contrast to the inquisitorial procedure of civil law systems, will be discussed and a
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perspective given on how the European Court of Justice and the mere existence
of the European Union have effected both English common law and the civil law
systems of Europe.

Mixed systems of law, such as Scottish Law and South African law will be
considered; so too the living systems of Roman Law, that is to say where Roman
Law still forms part of a country's common law, e.g. of Roman Dutch law in
especially South Africa.

The influence of the Bill of Rights of the United States of America and how it
functions in the federal system making up the USA. The principle of rule of law and
the influence and spread of a constitutional Bill of Rights wilt be analyzed and
discussed. Particular emphasis will be placed on the South African Bill of Rights,
how it is applied to influence the development of South African common law and
to control executive excesses of the State, especially through constitutional
protection ensuring fair administrative action.

[3 x lectures]

The lectures will cover the influence of European Law in Sub-Sahara Africa, the
practice of law in the various countries and the challenges that multi-national
companies face in doing business in various African countries, especially in the
field of mining, telecommunication and banking. Some time will be spent on the
importance of AGOA, bi-lateral trade agreements between African countries and
the existence of the South African customs union and the South African
Development Community. Trade in natural resources and the tax issues,
especially regarding transfer pricing, will be considered and discussed, also at the
hand of case studies. The significance of transfer pricing for former colonial
countries, including those in Africa, will be dealt with.

Burning socio-economic issues such as access to medicine, lack of education,
high unemployment and agricultural sustainability will be considered, evaluating
how statutory regulation assist or hamper resolution of these issues and their geo-
political impact, including the sustainability of democracy, respect for the rule of
law and independence of the judiciary.

[2 x lectures]

The influence of the World Trade Organisation and its predecessors and the
influence they have and had on international trade law and practice. An in depth
analysis of tariff classification under the WTO will be given, including several case
studies on how to deal with tariff classification in practice, in all its complexities. An
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analysis will be given of valuation for customs purposes and dumping under the
WTO. Case studies will serve to illustrate how to deal with such matters in practice.

The case studies will, for the most part, be actual cases. In many of the cases adv.
Joubert acted as counsel for one of the parties. Students will be given the
advantage of not only reading the judgments in these matters, but also to consider
the context of how they came about, the issues that were identified and how they
were resolved, the prospective arguments that were abandoned or advanced, the
structure of the court papers and the presentation of written argument.

[4 x lectures]

A parting lecture will be given on the “Big Picture” for Europe, the USA, Asia
and the rest of the world. The starting point will be the geo-political and trade
metamorphosis of Europe over the past few centuries. This will lead to a discussion
of Europe and the USA prior to and after World War Il, the creation and
development of instruments of international trade, e.g. the General Agreement on
Tariffs and Trade, the International Monetary Fund, the World Bank and ultimately
the World Trade Organisation, the Cold War and polarization of the world along
ideological lines, the creation and enlarging of the European Union and influence
of the Euro, the dismantling of the Iron Curtain and geo-political consequences
thereof and the growing influence and economic importance of China and the rest
of Asia. The cause and effect of the most recent international developments will
be considered — the influx of Islamic refugees into Europe, the Greek banking
crisis, destabilization of the Ukraine, Britain’s decision to exit the European Union,
the election of president Trump and the military threat of North Korea and Iran.

The cumulative effect of all this will be considered. The main purpose of this lecture
is to analyze cause and effect, to debate weight of issues and to obtain a balanced
overall perspective on the future of international trade.

[1 x lecture]




